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(1) NOTICE OF LODGING EXHIBITS IN SUPPORT OF THE EX PARTE 
PETITION OF JAMES J. CLANCY TO DENY APPLICATIONS AND REVOKE 
LICENSES, AND (2) ADDITIONAL CONTENTIONS. 

TO: SECRETARY, FEDERAL COMMUNICATIONS COMMISSION 
DATE: November 8,2002 

Pursuant to footnotes 6, 7, and 8, at pages 4 and 5 of the “Ex Parte Petition of 
James J. Clancy to Deny Applications and Revoke Licenses” (see copy of Ex Parte Petition 
at Appendix A to tlus letter), I am transmitting, for filing in the above proceeding, the 
following Exlubits, which are alleged to be representative of the per se hardcore nature L’ 
of all of the “Hot Zone” and “Hot Network” videos wluch have been cable cast bv A. T.&T. 
Corn., a New York Corporation, on its “In Demand” Cable T.V. operation on Channels 457 
and 459 during the period January, 2001 through October 2,2002: 

3Et.x5ft. Time and Motion Studies of three cable-casted video features 
Exhibit 1 
E~.hEbit 1 

“ZOZ Cheerleaders & Z Jock’ (21 parts) r.f. Videotape (Ex. 7) 
“More Than A Hunqul 9” (20 parts), r.f. Videotape (Ex. 8) and 

WAratelv filed DVD 

Black’s Law Dictiooarv, rev. 4“Ed.. defines “mufum inse”as: “Malumin se. A wrong in itsew, 
an act or case involving illegality from the very nature of the transaction. upon principles of natural, moral, and public 
law. Story, Ag. section 346. Stde Y. Shedoudv, 45 N.M. 516, 118 P.2d 280, 287”. See also, Roth v. US. (Rorh- 
A m  354 U.S. 476 at 485, fn 15, 1 L.Ed.2d 1498 at 1507, fn. 15, 77 S.Ct. 1304 (1957). 
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Exhibit 3 
Exhibit 4 

Exhibit 5 

Exhibit 6 

“Hell On Heels” (23 parts) r.f. Videotape (Ex. 9) 
Previews Before “More Than A Handful 9”, r.f. Videotape (Ex. 8) 

Previews After “More Than A Handful 9’, r.f. Videotape (Ex. 8) 

Subliminal Study of the Previews After “More Than A Handful 9 ,  

and separately filed DVD 

and separately filed DVD 

r.f. Videotape (Ex. 8) and separatelv filed DVD 

Tmed Videotape copies of h~erec cable-casted video features 
E:xhihit 7 
___ Exhibit 8 “More Than A Handful 9’, including “Previews Before”, and 

“Previews After with subliminal frames”, r.f. Time and 
Motion Studies (Ex.2; Ex. 4-6) 

“101 Chrerledms & I Jock’, r.f. Time and Motion Study (Ex. 1) 

Exhibit 9 “Hell On Heels”, r.f. Time and Motion Study (Ex. 3) 

Exhibit 10 Copy of Summons and Complaint in JAMES J. CLANCY. acting asa 
Private Attornw General, Plaintiff v. AMERICAN TELEPHONE AND 
TELEGRAPH, INC., (A.T.&T.). a New York Corporation; THE HOT 
NETWORK: THE HOT ZONE; VIVID VIDEO, a Coruoration; the VIVID 
ENTERTAINMENT GROUP; PLAYBOY ENTERPRISES, INC.: CHRISTIE 
HEFNER; JAMES HAHN, as the former Los Anpeles Cil?, Attornev; ROCKY 
DELGADILLO. as the present Los Anpeles City Attornev; the LOS ANGELES 
CITY COUNCIL; S T E W  COOLEY. as the Los Anpeles Countv DistrictAttornev: 
LLOYD W; PELLMAN, as the Los Anaeles Countv Counsel: the LOSANGELES 
COUNTY BOARD OF SUPERWSORS; and JOHN ASHCROFT, as the U S .  
Attornev General; and DOES 1 throuph 10. Defendants., No. LC062475, L A .  
County Superior Court, Van Nuys, California, 

ADDITIONAL CONTENTIONS 

I 
THE F.C.C. HAS CONCURRENT JURISDICTION WITH THE DEPARTMENT OF 
JUSTICE TO ACT UPON THE ISSUES OF “FRAUD” AND “OBSCENITY” 
WHICH ARE ALSO BEPORE THE LOS ANGELES COUNTY SUPERIOR COURT 
IN PETITIONER’S STATE LAWSUIT, FILED OCTOBER 4,2002 (SEE COPY, ON 
FILE HEREIN AS EXHIBIT 10 TO THIS PETITION). THE STATE COURT 
ISSUES WHICH WERE FRAMED BY PETITIONER’S COMPREHENSIVE 
DECLARATION UNDER PENALTY OF PERJURY ARE REPEATED IN 
SYNOPTE8: ”2.M THUS E.O.C. LETTER. 

Petitioner requests the Federal Communications Commission to take judcial notice 
of Petitioner’s comprehensive Declaration which is presently before the California Superior 
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Court in the State Complaint in Equity, referred to herein as Exhibit 10. To accomplish that 
objective, Petitioner incorporates by reference the entire content of such State lawsuit in tlus 
Petition as though such pleadings were present herein 

The Federal Communications Commission has concurrent iurisdiction with the 
Department of’ Justice to act responsibly in the enforcement of Federal Laws and 
Regulations prohibiting or regulating the dissemination of obscene materials by means of 
television and/or cable, and subscription television (including by satellite or microwave). 
That jurisdiction must be exercised by the Federal Communications Commission 
independently of the judgment of the Department of Justice, in order that the joint and 
common goals, obligations, and responsibilities of each in the enforcement of such laws and 
regulations will be facilitated. See, in this regard, the copy of “Memorandum o f  
Understanding Between the Federal Communications Commission and the 
Department of Justice Concerninp Complaints and Cases Involvine Obscenitv and 
Indecency”, dated March 19, 1991, and April 9, 1991, which is attached as Appendix B 
to this letter. 

11 
THE “MEMORANDUM O F  UNDERSTANDING BETWEEN THE FEDERAL 
COMMUNICATIONS COMMISSION AND THE DEPARTMENT OF JUSTICE 
CONCERNING COMPLAINTS AND JURISDICTION TO ACT, ETC.” (SEE COPY 
AT APPENDIX B) HAS NOT BEEN ADMINISTERED PROPERLY I N  THAT 
SUCH “JURISD1CTION”HAS NOT BEEN EXERCISED “INDEPENDENTLY” BY 
EACH GOVERNMENTAL AGENCY, NOR HAS THE DUTY OF EACH TO 
RESPOND TO SUCH COMPLAINTS BEEN ADDRESSED. SUCH FAILURES, AS 
IN THIS CASE, ARE RESPONSIBLE FOR (1) THE FAILURE OF THE 
DEPARTMENT OF JUSTICE TO ACT RESPONSIBLY O N  THIS MA’ITER IN 
THE TWO YEARS OF ITS DAILY OPERATIONS, AND (2) THE INCREDIBLE 
RATE OF GROWTH OF HARDCORE PORNOGRAPHY ON CABLE AND 
SATELLITE T.V. DURING THE ELEVEN YEARS THAT SAID “MEMORANDUM 
OF UNDERSTANDING” HAS BEEN IN FORCE. 

The Federal Communications Commission is requested to take judicial notice that the 
Trial Facts whch are presently before the California Superior Court in the State lawsuit (see 
Appendix B) were unilaterally brought to the attention of the U.S. Attorney General two 
years ago (see Complaint at footnote 12 and 13 at page 23 and 24). Although Petitioner’s 
complaint requested the use of that bodv’s “civil iurisdiction”, the Justice Department did 
nothrng ctn the matter and referred the matter to the Criminal Division, which also did 
nothing 00 the matter. Neither Agency assumed “Jurisdiction” to act in such matter, or 
complied with its comesDonding duty to address the issues whch were framed by that 
coinplaint. 
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Pursuant to tj 1.1206 of the Commission's Rules, an original and two copies of this 
Notice are being sent, using U S .  Mail, addressed to Secretary, Federal Communications 
Commission, 445 12" Street, S.W., Washmgton, D.C. 20554. One copy of t lus Notice is 
being served by first-class U.S. Mail, postage prepaid, upon the following 

AT&T Coq.,  a New York Corporation 
d o  C.T Corporation System 

8 18 West Seventh Street 
Los Angeles, California 90017 

Respxtfdly submitted: 

(818) 352-2069 
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Before t h e  
Federal Communicat ions Commission 

\\rashlnglon. D.C. 20554 

- EX P.%HTE PEI ITIUS 0) JAAlES J. CLAYCY 
‘r0 UE\ \  4PPLICA I‘IONS .%%I) REVOKE LICENSLS 

1. INTRODUCTORY F.4CTS 

Beginning 011 k i n i a q  28, 2V92,l Concast Corporation (“Corncast”) and AT&T 
Corp. (“AT&T”) (cvllectively, the “Applica:u ? fi!ed applications (collectively. 
“Applications”). pursuar:t to section.: 214 an&: 310(a, if the Communications Act, as 
amended, 47 U.S.C. 50 ::14 and 31(l, :isking Ihe Federal LL.-.munications Commission 
(“Commission”) to appl-o’e the hai,sfer nf m n t d  of liccnses ana ;&orizations 
(collectively, “FCC L.icensL s”) curt-ntly iield or controlled, directly or i..!;rectly, by them 
in connection with ;he proptyd merzer c rAT&T and Comcast and related ag.-.lents.’ 

The Commission’s “AT& Ticomcast Merger Page”’ sets foi th the following facts 
relevant tc the background of the Applications: 



The proposed hansfer of control will result fiom the 
spin-o3of AT&T Broadband Corp. (“AT&T R-..-dL,snd”), 
a hdding cotlqmny ior A LB 1 ’ s  broadband divisio4 to 
.%T&T.< :h-wh~~!dzrs, and the subsequent merger of AT&T 
W-&~.dhrri‘ and Cmcas t  into wholly-owned subsidiaries of 
.%?;R‘T C m c a d  itttZr the  merger is consummated. 
e~<sIUr,y AT&r dx~~elioldcrs will b l d  53 pzrcent of the 
uanoniii inkxcsl and &hwm 54 and ill percent of the 
~ & n g  P&st of .iT&T Corncast: existing Comcast 
&&hcrs will hold 41 pmx& t f f  the economic interest 
::2 3 and 7 percent or k wting intesst of 
AT&T ComcssS; and Brian L. R3brxts ail1 dmriy or 
indirectly M d  I pzrcznt of the ecvnomic interest and 33 
pzrcent of the voting interest of ATLT I .3 cnncast. 

ATRrT Broadband is a major, provider ~cf cable 
television szwice, serving 13.44 million customers through 
cable systems in which AT&T Broadbitid holds more than 
a 5 0  percent inprest. ATTBCT BroadbLrid also holds a SO 
percent or less interest iu cable s)rt&m serving in the 
aggregatz 16,585,000 additional custoiiiers. The latter 
group inc.ludes AT&T Broadband’s 2 5 1  percent limited 
partnerhip interest in Time Warner Eo1::rtainmenf which 
serves 12.8 million cable subscribers on systems rhat it 
owns or nianagss. ATbT Broadband a l s ~ .  provides cable 
modem services and cable telephony serviies and holds 
attributable interests in certain national sild : sgional video 
programming services. 

Comcast also is a major provider ofcable television 
service: serving 8,481,500 million strh:xribers , through 
cable systems in which it holds an attributable Interest. 
Additionally, i t  holds a general partnerslii~i~int~rest in high- 
speed Intemct access service, e l ~ l r o n i c  cmiiierc2. video 
programming and 0th services. Cotncad n2l-c a number 
of services that it charactxizes as ,,“,nter&tive TV 
services,” provides telephone service ‘to o\ jx 40,000 
customers, and offers integrated broao5and 
communications services to over 4,000 business an2 
gove&mental customers. Additionallyi (’omcad holds 
attnbutable interests in several regional rind national video 
programming networks, and owns various :;ports t c m s  and 

’he A&ants asmt that the prcyo.<ed transaction 
W& ~ C C & E E F P ~  dqdoyment of facilities-haw 
hrdhrd d kliqduq savioes, E well as digitaal 
vidm> svvieei.  The .spptiuntS sutolit that this will occur 
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bzcause thz greater scals and scope of economies, cost 
savings, and financial shnding of the combinzd company 
would better eilahle it to make new investments in these 
technologies and services The -4pplxants also assert t h t  
&e cornbincd cornpany would be in a bettcr position to 
kveragz AT&T Broadbad’s expertise in providing cable 
tekphony on tkeC.mca.tcable systems. 

1 .  Fedad law protubits the use of federal channels ofcommunication to transmit 
wscene material. .-2T&T has used its FCC Licznses to distribute obscene material, in 
violation of specific provisions of federal lab and FCC policy (see discussion E t  forth 
belon,). 

2.  AT&T’s conduct in distributing obxene material, using federal channels of 
conimunication, is contrary to the public interest. Se2 Monroe Cornmimicohms 
Corporation Y. FCC, 283 U.S, App. D.C. 367, 900 F.2d 351 (1990). and discussion, 
Moa. 

3. When an FCC Licznsee comes bsfore the Commission arid requests a transfer 
of FCC Licenses, as .4T&T has done herein, the Application for Transfer puts a number 
of questions into issue. First and foremost is the question about the prior and current use 
of said FCC Licenses by the FCC Licensee, and the basic character qualifications of the 
FCC Licensee. These issues must be determined beforz any transfer is approved. 

4. Because of rhis Application for Transfir, the Commission has the mandate, 
undsi- federal law, to detsrmine whether 4T&Ts programming, complained about and 
discuswd herein (sez below), is obscene, and therefore in violation of federal law, FCC 
policy, and the public interest. 

5 ,  Ths federal law requires that the Commission exercise its concurrent 
jurisdiction to determine thz obscenity question of the specifically named films 
disseminated by AT&T. using federal cbscenity standards (see Illinois Citzzzns 
Coinmime for Broadcasling v. F.C C., 169 App. D.C. 166, 515 F.2d 397, 404 (D.C. CU. 
1974). STs, also, Monroe Communications Corporation v. F.C.C., 283 U.S. App. 1’ C. 
367, 900 F.2d 351 (I%%), and whether AT&T lacks the requisite basic character 
qmlifications, such Illat the Applications must be denied, and AT&T’s FCC Licenses bi. 
w r & d .  S t t  47U.S.C. 312. 

E. Ytitiooer is seeking a determhbion: (a) that the films disseminated by AT&T 
durrrp, rtk: ‘3 
spediCrl3> w d  in e- . G t l k  &is # i  are obscene per sz; (b) that the 
hithi demiheCi ~clivity by AT&?- vldatzs federal Law and FCC policy, is a public 
nuisanw, comlitu!a m u 6 1 r  b u r n s  pmtice under federal law, and i s  contrary to the 

paid h m  OctDba 20, m, &rough October 2,2002, and 
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public interest, (c) that such conduct demonshates that AT&T lacks the basic character 
qualifications requircd of FCC Licensezs, and that ATLT is not entitled to a transfer of 
its FCC Licenses; (d) that said .4pplications therefore must be denied; and further. le1 that 
.:{T$T'c b L i  Li-z:: ~ I-= r,-\n*& 

i .  Petitioner ts proxiding the Following as evidence of his claim that AT&T is 
using its FCC LicimcP B sucb s iva). so as to disseminate per se obscene material under 
 it^ Cable Tt.' optsSti35, ad that rhis mnduct violates federal law, is in contravention of 
X C  policy, is ~ A U Y  to (he p M i c  intermi, and demonstrates that AT&T lacks the 
basic character qu&mEtSons required of ai FCC Licensee, and is not entitled to transfer 
o r  m t i n u e  to hold '?E FGC: Licenses: 

(1) Petitioner is a rzsident of California, and ail atroriiey with a loit,g-time practice 
that has centered around issues involving the First Amendment and obsze;'): law 
enforcement. Petitioner is a subscriber to the Cable T\ senicc: prqvided by .,\T&T, the. 
only Cable TV provider available in Petitioner's area. Fill the purpose of law 
enforcznienf Petitioners has subscribed to and received transmissiun of AT&T's "11, 
Demand, Pay Per View:Adults Only" Service on Cable Ch:iimel 96 (an.ilogue). and 
Cable Channels 457 and 459 (digital), respectively, sin=; luriuary I ,  2001 to the present, 
and has recorded such transmissions on videotapes [herz:nskr, "ATkT Transmissions"], 
ccpies ofwhich will be filed withthe Commissiond in co:mc.clion svith this Petition. >be 
AT&T Transmissions are obscene per de in violation oythe !hited Skates Supreme 
Court5 rulings inMiller v. California, 413 U.S. 15 (1973) ai.d its s1ib;;equentprogeny' 
[setting forth the Constitutional test for obscenity]; Un&!edSWes v. I:' 200 Ft. Reels of 
Flh, 413 L1.S. 123 (1973) [engrafting theMiller test iiito fedural law through specific 
judicial construction, and Paris Aduit Theatre I v. Slaton, 413 3 . S .  49 (1473) [holding 
that the fact that material is disseminated only to "couszntine adults" has no impact on 
whether the AT&T Transmissions are obscene per se. rnd pi,ovides no defense under 
federal obscenity law.] 

(2) Autoptical proferences will be subn,ittedm in,thc form of three computerized 
Time nndMo:ion Studies (;.e., still photo continuities)' ind ccmputerized ( t imd)  video 
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tape picture studies oftfie the motion pictux f i , k  ["IO1 Cheerleaders & 1 Jock," "Hell 
on Hzzls." aud "More thait a Handful 9"] which AT&T has been disseminating 
repztitiwsly during the past 23 months. In there three films, there is either no dialogue 
01, as sudr, vir?i+d!y ma dialogue. Hardaxe xxual  conduct, exploited in such a way so as 
to mkkr 31 appcal h the prurient interesl of n specific targeted audience, dominates these 
md dj the A.T&T '~rcups~nissians.~ 

' i k z  afwesaid Time orufJ4ok-n Studies a~ ffipresentative of ATBrT's entire "Pay- 
P*\'~vJ "Aduk h i y "  wbs~~$h!i  senice dksaninated during the period described in 
his WtilXI. 

(3)Asu iwhdld are computerized T z m  mdhfotion Studies of AT&T's 
Transmissions of "pandering" previews, shown before m d  after the feature "More Than 
.4 Handful 9," together with a Time ur?dMor~on Study showing the use of "subliminal 
frames" iu the "pandering" "Previews After" ATRrT's Pay-Per-View Transmission of the 
Hot Nznvork feature, "More Than a Handful 9." In  preparing ?he computerized Time 
andMdon  Swdy of the AT&T transmission of its "pandering" previews, it was noted 
diat the film editor inserted "sublimirial fiarnes". 1/3O~of a second (not visible to the 
viewer), depicting females in lewd poses within that part of the ad previews, that read 
"Tune In". Then, using the "frame-by-frame'' and the "advance" or "reverse" mode tc, 
locate the time for the 10 single frames (1130 of a second each), and one set of double 
h m e s ,  which were inserted as indicated in the T m e  andMofion study exhibit. Ttus 
Time nndMotim S t u 4  captures each le\vd frame, sandwiched betweer1 the frames of th,: 
"tune in" advertisement as a "subliminal" message tu the audience. Use of subliminal 
advertising is inconsistent with FCC policy and is contrary to the public interest.' 

', 

~ 

- 
pictonal prcjection and "stays" l he  action to a 'still photograph" taken every 4 szconds The  resulLng 
'slow morion' swdy 1s presented to the Commission in the format of what the legal prcfessiorw refers , 1 

and recogizes as an '"Autoptic Proference " 

The legend at the bottom of each page provides an analytical 'editorial aoEow"  by a reviewer of 
thc videotape who has dao heard the audio portion, and results in the neation of a "continuity," or 
'transcript" device, conlaming .a record of what is said, with such addirional ediwrial comments a$ may bt 
n e c a ~ q  tu mplam what i s  occurring It is important to no'te that in thc case of the above t i h a  identified 
by mme, them I S  rdther m "dinlope", urwrfually,to "dzaluguo." Tlus i s  a common occmence in "hard- 
core pornographc Glms." where the emphsi.5 &on ;he c m s  uploitation of scxual conduct for the p u p %  
n l  m h g  an appea! to the prurient interest of its tK8eL audience. C': Pans Adult Thenfro 1 v. sloton, 41.' 
LT.3. 49, 67 (1973): "Conduct or depctions of cocdua that the state police powcr can prohbit on a publi. 
street do not bewme automatically prrtected by the Constitution merely beause  the conduct is moved tc i 

bar or a ' i ivc' theater stage, any more than a 'live' performancc of a man and woman 1ockr.d in a s c h i  
embrace d t  h& n o m  i n  hmss S Q W ~  is protected by the Conssitutian because they simultaneously en@&€ 
in a valid political d i a l o p t , '  

Eccawt  of the size and construction of t h e s e  chb i t a ,  they arc being sen! under scparale cover 

' h h  regar4 see the repcrt by Timothy Egan in the New Yurk Times article, dated October 23. ?V!O. 
.&u& that nearly m e  in five of ATT&T's Bruadbpd customers pays an average of $10.00 a fi lm to 
*'X tbi &t &&&>I d! "red. !+ - A report entitle: 

. .~~~ ohava: "'Whrb k *reed UIL. of tclcvkion on the close 
brim. it want h h a g  b A r e  & wh!qg LC in ;rim m m m  homm b insert subiiminal rness3ge 
m ~ r c  mj!y snd cffcdivdy 'h3n ever hfue. WIN the tactic 55 uxd? W111 millions st laJt be mantpulaier. 
by sublminais'!* fiis =.eb site a k a  p u  the bllowing documem: A January 24, 1973 public mtici 

- not simulated by actors'". 
' 3 . L  . . ~ f i i i , r e~  " %.wces' !;op,& 1 ~ 7 . . 1 9 9 9  h a s c a p e ,  Inc.), available at 
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I (4) With respzct to the feature "More Than A Handful 9," the versicn 
disseminated by AT&T Ius a playing time o f72  minutes, and uses a total of 129,600 
"picture frames" (30 frames per second (of the camera's o v a t i o n )  x 60 seconds x 72 
minutes = 129,600) to finalize the pornographer's productim. The "computerized" Time 
udillotIon Srudv, or ig id ly  recorded on a \TIS videotape for law enforcenient purposes, 
reverses that process. Cmtemporaneously with this tiding, Petitioner is submitting two 
DI*'t) disc cqi ica (park 1-3) ofthe " t h c d "  version ofthe 129,600 6ames (caplured 
wvitlliri the wmputcr) cpflh-; .G:ahi~ "More Xian A Handhl9." The DVD disc copy 
contains the film " h h r  'CW a ffdhuE 9," together with pandering Previews shown 
B e h e  and Freviehs &own After Said film, which colleclivelv are representativeof 
ATBl's entire "lu Demand, Pay Per View, Adult's Only" programming, and which 
demonstrate that .4T&T's violations of federal law. as complained of herein, are 
intentional and willful. For purpose of analyzing the nature of AT&T's pmgramniing, 
this exhibit has the capacity of being played at slow motion or in the "Game by frame" 
advancz mode. Virhiaily every "frame" is a "lewd display of the private parts." Under 
United States v. Rosen, I48 U S  605 (IS%), it is clear h a t  AT&T knew the "content and 
the character" of the films it disseminated, and that such films were obscene per se under 
federal law. 

The aforesaid DVD disc copies, which are representative of AT&T's en& "011 
Demand, Pay-fur-View. Adults' Only" Cable TV programming disseminated during the 
period dexribed, are being contemporaneously submitted with this Petition, and are 
incorporated by reference herein as though set forth in ful l .  

states the FCC poshon on tho ISSUC: "wc believe that use of subliminal pcrccption 15 incornisrent with the 
obligations of  3 [broadcs?] licensee, and thcrelore we lake h s  occmion to make clear that broadcasts 
employing such ~ c c h q u c s  arc contary to thc public hicrest. W e t h e r  effective 01 not, such broadcasts 
clearly are intended to be deceptive." See Pub!ic Nonce, Federal Communications Commission, FCC 74- 
78. 08055, January 24, IY74 - B. "Broadcut of Wormation by Mcam of "Subliminal Perception" 
Techruques. In 1777. twenty y e n  alter the Lxt reported use of subliminal a d s  in movies, the FCC 
released an 8-page information bulletin on subliminal projection. reviewing +e history of controversial 
subliminal telecasts SEO Federal Communications Commission. Informanon Bullehn, '"stbliminal 
Projachon" (1977) Represemehvc Dan Glickmm. chairman of the H o u c  Subcommittee on 
Transportatioq Aviation and Materials, opened an August 6, 19S4 hearing on subliminal rommunication 
technology with a reference to "Orwellian developmcnts." Among the guests who contnbutcd testimony 
was FCC oflicial Dr. Johq Ramp. His staternenl updated the subcommitlee on Lhe hi~lory of govcmmenl 
pulicy towmd subliminal sommunication. See Slatemnt qffir. John h m p .  Rrsislonf to the Deputy ChieJ 
hlass ,\lzdia Burzau, FedoYaI C o m m ~ u t ~ o t i ~ b ~  Commismon, accompamed by Chrvlrr .yPlky, Enforcement 
diinon, Mrrss,\dedla Bureou. This statcment references the clear pmhbition against use of this technjque 
by holders oiBroadcas1 Licenscs (whether the technique is effective or not). The Commission's authority 
tD reg$& svblimml projecion techniques sterns b m d y  from the public lntercst provkions of the 
Cir-micirnr Act, indYdm& in particular, $5 303 bLpying the Commission general authont) (0 regulate 
dir 4-y lo further public h k c r c s t  mvcCnratc0 01 ncccssity] and 317 [contains morc specific 
-I$ d i c h  w s  rei*& h 5 74 1215 31 h? F W s  r w h t i o n r ,  and which essentially prohibit coverl 
d u m c r i L s ) .  F k  r x q h d  $s. '*k&rnkaI pfq.&-.x~ which M designed to rickstep conscious 
?warenerr of vlve<Eemmrs, k v e  twm fw1r.d ts bo agairst the public interest a d  the spirit and the  
!aangsz& of 6 317. 
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3. AS A REGULAR COURSE OF CONDUCT, AT&T HAS USED ITS FCC 

OF FEDERAL COMNIUNICATION POLICY AND F E D E W  LAW. THlS 
DEMOXSTRLTTES THAT AT&T LACK!! T7TE BASIC CHAR4CTER 
QUaLIFXXTlONS REQUIRED OF FCC LICENSEES, AND IS THEREFORE 
NOT I;:%ITFL.W r0 A fR4NSFER OF SAID Foc LICENSES. THE 
APPLXC.~TIOI% WIST BE DEATED. 

LICENSES TO TR4NSMIT PER Sfi OBSCENE MATERIAL, IN 11OLATION 

As r e c o g d  bv the Ccwoniission, this License Application proceeding involves 
broad public policy andlegal issues. Under federal law, said Applications cannot be 
approved where the record reflects that either the transferor or the t ransfew lack the 
basic character qualifications required of FCC Licensees. In addition, no application for 
transfer can be approved whzre the transfer would k contrary to the public iulewst 

This Ex Parte Petition' addrzsses these important public policy and legal issues. 
Under the United States Constitution, Congress has bzsn girm plenarp power over 
fideral communications, .and the creation of federal communication policy. Pursuant to 
this power, Congress has enacted a number of federal statutes that are designed to punis11 
and deter the uw of federal channels of commuiucation to traffic in obscenity. As a 
matter of fdera l  communication policy and federal statute, AT&T's transmission of 
obsceniiy raises a federal question, subject to mandator). review and adjudication by the 
Commission in this federal forum.L' 

Federal Treaty", statutes, and cases comprzhens:w!): ban" the use of federal 
channels of communication to transmit obscene ma ten~ l  for all audiences (ie. it is illegal 
to use federal channels of communication to disseminate obscene material to both 
children and adults, including "consenting adults")." Obscenity, by definition, is the 
crass exploitation of human sexuality using explicit depictions or descriptions of hard- 

* Submitied punuanl to the pn,ctdur~s (YL forth & Sadion 1 1206 of the Commission's ~ l e s  applicable to 
non-resmcted proceeding 

ATGIT'r request for transfer of FCC Licenses places h e  obscenity of their programming in issue. ana 
opew up mandatory federd reriew of the issues raked in th~s Petition. The Commission hal cuncLinent 
juridiction io determine the obscenity issue raised by AT&T's conduct See Illinois Citizem C'oihnzr j u r  
Brondcashng v. F.C.C., 169 App D.C. 166, 515 F.?d 397, 404 (D.C. Cu. 1974). See also. . iomoa 
Cammimications Corporation v. F.C.C.. 2B3 US. App. D.C. 367. 9WF.2d 351 (1990). 

'.Tee Agrement for the Suppression of the Circulation of Obscene Publications. 37 Stat 151 I. I'ri'auer I I I  

Foxe 209 (U.S Dept. of State), cited in Rcth v. lJnited Stales, 354 U.S. 476, 495 n. I5  11957). 

usSc farerample, 18 U.S.C., $ 5  1460-1470; UnrteedStolor v. , 4 1 p g ~  33R U.S. 680 (1950); Rcth c 1 ,riicd 
S-. 354 U S .  476 ( l V j 7 ) .  United Stdm v. Raidel. 402 U S .  351 (1971). United Stales LL Ti'rirydrveu 
p h w  4(a W.S. 3@ (1971). Umted Stdm E 13-200 FL Reds of Super 8mm 1,'ilm. 41) U.Si  123 
i k 9 V : M ~ v . W + 4 1 3 U . S  L 3 9 j g I ~ d S k i L ~ .  UmtedSIates,431 UY.291 (197%~<mo 
v. ACU:.ZlI?S.  W m .  UOW?&&.d%&&&Cq rrilsto. 19F.Supp.Zd 1081,judgmanta&med, 
I 19 s.oL 1 'W) irnYEj 3.k:n). 

' . ~ e e P o r i s h & ~ ~ ~ .  .Fb,?cr.;i3(.i.S 19( ;9?3) ,d18 i r ,SC.  5 5  1460-147C. 

I ,  

, '  
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core sexual conduct for the purpose of making an appeal to a prurient interest in sex. and 
has no serious literary, artistic, political, or scientific value." Obsceninit). is not protected 
hy the First Amendment.M 

Conbar). to fedcral h\\ ?.ad Fwkd Chnmunrcstian Commission policy, .AT&T 
has uszd its FCC L-3 in r)rt r ~ , ~ a t i m  ofits cable TV hslsiness to disseminate 
ob.x,:ne marerids as a 
c~wrrmcrcirl profit. AThTs,w&c> viui&s qwcjii~ federal statutes which are part of 
the Ci:;ig~e~~ioll~ll mticulahon ul F4aat Cm&ation Policy, which include: 

(1) 18 U.S.C. 0 1468: This section proscribes fhz distribution of obscene 
mahial  by cable or subscription television. As used in this section, the tmn "distribute" 
means to seud, transmit retratismit, telecast, broadcast, or cablecast, including by wire, 
microwave, or satellite. or to pmduce or provide material for such distribution. 

or transfemug obscene matter "Engaged in the business" means that the person who 
sells or transfers or offers to sell or transfer obscene matter devotes time, attention, or 
labor to such activities. as a regular course of trade or business, with the objective of 

d cnnhruingcwsseofconduct for the purpose of 

( 2 )  18 U.S.C. 5.1466: This section prohibits engaging in the business of selling 

" SccXHiler v. Califomu. 413 U.S. ! 5 ,  at 24-25 (1973). Smifh v. United Slates. 431 U.S. 291. at 300-03, 
309 (1977). Pope Y. Illiflois, 4S1 U.S. 497, a: 500.01 (19S7i, which set forth the constitutional test for 
obscenity Thc Miller test has been judicially engaficd mto federal law under United S t a h  v. 12 200 FI. 
Rads  o f F ~ l m ,  413 3.5 123 (1973) Under the so-called "Ahlie+' test. Uuee elemenis must coalesce. the 
trier offact must determine whcther ( I )  the arcrage perso& applying contemporary community standads. 
would find that the work taken 3s a whole, appeals to the pnrrient interest in nudity, s y  or excretion; (2) 
thc average person, applying contemporarj ammunhy  standards, would fmd that workdepicts or describe4 
m a  patently offemive way, samal conduct (Le. ultimate sex acts, normal or perverted, actual or simulated; 
masturbation; e x r e t o y  functions; lewd exhibition of thr genitals, ar sadomasochistic sexual abuse). and 
(3) 3 reasonable person would find that the wodi taken as a whole, lacks senou literary, artistic, pclitical 
or scientific value Federal obscenity enforcment prmeedmgs such w the instant care. issuer involve 
'community standards" Community standards a-e 3 "meacure" (and not an "element") of the obscenity 
offense "The phrasing of the blillcr test makes clear that m n t e m p o r q  standards take on medning oniy 
when they are considered with reference to t h e  underlying queslions of fact [ie. involi-ing pnxient appeal 
and sexual conduct] that must be resolved in an obscenity case." &ih v. UnifedStafes, 431 U.S 291. 300 
(1977) See Srniffi v. Chifed Sfales. supra, at 302. "[C]ommunity standards simply provide the measuxe 
against w h c h  the jury decidrs the questions of appeal to pnuicnt intcrcst and patent offensiveness. Sce, 
also, Hamlmg Y. Untied Stales, 418 U.S 87, 107 (1974): " T h  court has emphasized on inore than one 
occasion that a prmciple concern in requirlng that a judgment be made on the basis of 'cor.tcmporary 
community standards' is to aSsure that the material is judged neither on the basis of each Juror'$ personal 
opinich nor by its effect on a particularly semitivc or insensitive person or goup."  See. dso. Miller v. 
Califomra, 413 U.S. at 33; h4ishl.m v. iVew York, 383 U S  502, 508-09 (1966); andRoth v. United Stntus, 
354 US. 476. 488-90 (1957) In makmg any determination under '"contemporary community standard5" 
the h e r  of fact. "is entitled to draw on Ius own knowledge of the views of the average pzrson in the 
ccmmmunity or vicinage from which he came3 for making the required [community standards! 
6ctclminatioq jus! PI he is entitled to draw on ius own knowledge of Lhe propensities of a "reasonable" 
pmscm in &a w ofhe kn. Ha- supra. 41 8 U.S. at 1124-105. In a civil proceeding iivolving a 
g-srDisdm d&&% i& -1 m jury E q u r e d .  Cp Alexander Y. Virginia. 413 U.S 636 
(:.%> ~ . . d % a 2 ~ ~ ~ - f i ~ ~ . ) - * ' ~ . ~ ~ b r ~ ~ r  ECC. 1 6 9 h D C .  166, 515F.2d397, 
404 02.C. Ci. 197:) wd h r o e  Cmwrm-ma?mu c O v & m  v. P.C.C.. 283 U.S. zpp D.C. 367, 900 
F 2d 351 ( 1  m: 
" i ~ i e r v .  cakfomirms. 413 U.S 1~~19~3),,~o~zv. [hredSt&s. 354u.s.  476(1957). 
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earning a profit, although it is not necessary that the person n i a k  a profit or that the 
selling or transfering or offering to sell or transfer such material be the person's sole or 
principal business or SOUI'CE of incomz. 

interstate ar f m i g n  commerce, in or affecting such coinmerce, for the purpose of sale or 
distributioa of obscene material. 

c m u n i c a t i m  to imnsmit o b n e  matter. 

ink? the U i t n i  States, m any place subject b the jurisdiction them% m the use of an 
e?ipress company or m m o n  carrier fm wr iage  of obscene mat&& in interstate or 
foreign commerce. 

(6) 18 U.S.C. 5 1961: nus section makes the violation of 18 U.S.C. BQ 1461- 
1465 (relating to obscene matter) a predicate offense under the Racketing and Corrupt 
Practices Act (F'JCO). 

corporate choice to transmit obscene material using channels of federal communication 
tmder its contrul, may have seriously harmed the corporation and its shareholders, and 
ilelihcrhtely misrepresented and falsely characterized its actions before the United States 
Security and Exchange Commission.D 5 1467(b) specifically states that with respect lo 
(1) any obscene material produced, transported, mailed, shipped, or received in violation 
oLl8 11.S.C. Chapter 71 [Obscenity; 18 1J.S.C. 55 1460-14701; and (2) any property, real 
or persond, constituting or traceable to gross profits or other proceeds oblained from 
su;h oft'ens-, all righf title, and iuterest vests in theunited States upon the commission of 
fhe' act givznb risc toforfifur-e under this secrion [i.e. upon AT&T's dissemination oftbe 
obscme material]. In addition, any propaty, real or p e r ~ o ~ l ,  used or intended to be used 

(3) 18 USC. 8 1465: This section prohibits the use of a facility or means of 

(4) E8 U.S.C. 5 1464 This section proscribes the use of any means of radio 

(5) I t  7LS.C. B; 1462: This section proscribes the bringing of obscene material 

(7) 18 U.S.C. 5 1467@): This section indicates that AT&T, as a result of its 

" Thc piovisiuim of 16 i'S.C. 5 1467(b) clearly hdicstc that any AT&T profits rcccved from the 
d i s m  ination of obscene mate,:ds would be subject to forfeiture. See SEC No Action LetterpursumI Io 
Rule 1'4-8. dated February 21, 1OCIl .  Re AT&T Corp.. 2001 SEC No-Act. LEXIS 240. mvolvlng a 
propra:  by a poup of AT%T Sharet;,!ders requesting that AT&T prepare a report reviewlng AT&T's 
policxs 1 , ~  lnvolvcment i n  the pL,mography haL!- and an asessment of the potential fmncial. legal and 
public relations IiabihtiE. In that 5EC prcceedng, by 1 . 3 ~  btd December 21,2000, AT&T opposed this 
request. a id  affmativcly (a?, i t  would appear. ermneoui1.4 atatid: "The Companyr actual pol~cy 
regmding -3bls programming ;IS a responsible and eth.ial.u2- '. :d Subsequent correspondeme in 
ccmesion :vith h s  35C matter indicarcd that Shxehclders had r e a i r  :4 reports that AT&T was retain& 
90% of h e  distnbut!on revenw from its "On DemanL, Pay-for-View, Adk!!'~ Only" cable service. Sw 
Letter to JosepiiP. Oallagher. h.' inager. O G a  of t h e  Corporare S:cunt>-. AT&T. dated April 23. 2001. 
from Frank A Rauscher, Reside": & CEO, Aquinas Jnirestment Advj;en LYC. Pbi-ctively speakL!I& the 
rctrntion by a cable company ui 9u% of the distnbution revcnuc Gm pogram'm;..; FrobiAd by a movie 
&idlo would "raise a red flag" 10 my reasonable lnverror comerrung the legitimacy 01 .:-- dktribulioi 
qgeernent. Ths  is because !hc "r& of return" (9095) for distribution uf films suffers Imm being ''& ,-mi 
lo be h e . "  This would, of necessity, raise suspicion in the mmds of  my reasonable Investment Advisor, 
hzm of the highly murual payment structure, mdisating that the  p r o h a  being disaemmtcd under h e  
AT&T agreement is categnncdly ~.h~similar Gom oLhar "prbduct' obtained from the more "conventional" 
Mnjcr .&vie Studio TOUT-. A l i T  &archoldm \:err reawnable in their fears that produccrr of hard- 
w e  :&ne 6tm be wimg lo pay a heavy , fuwcial  pia:  Lo "buy respectabil!ty" In addition, 
Sh&wk%m wcwd tlr ccnccm r h r t  s m c  el tt.esc s q p h a s  wux repltcd to have ties to organized 
crime, &in& t.2 repom rrceivsd b, SF&l&r:, and !herefom mi@ involse AT&T in collusion with 
orgnizd  onme 
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to couimit or to promote the commission of such o f fc~se  may also be subject to 
forfeiture, if stbsquently so determined by a cou?~ t&ng into cmsideration the nature, 
scope, and proportionality of the usc of the,propert) in the orfcns.. 

establish that these transmissions include minors uiidzr tlie age of 16 years. AT&T may 
be found to bc io violation of 18 U.S.C. $1470, +ch 17.hibits tbe use of any facility or 
means of kterstade or foreign c m r n m e  :o knowingly trm.E:r obscene matter to minors. 

b) 19 U.S.C. $13F~ 'I'lUs s d o n  prohibib& mpxtal~:: ..?+%%.ne 
mataiaiis, apd provides fa- iis f?&iture. See L ' d S h t d ~  i*. 27Photogrrzphr, 4ui L.? 
353, at 376-377 (1971). 

(10) 47 fj.%c. 65 %8 @+Tcmmts Tor Licuae), 309 (apptications for 
b u r ) ,  and 310 @.ireme Ownenhip  Restrictions): These sections requires that in 
FCC Licensing proceedies. dx Commission is charged with considering basic character 
qualifications of FCC Licensees, and must act to promctte the public intemt. 

Commission may revoke an FCC Licrnsz or mstructioii pemiit for 3 violation of the 
obscenity statute. 

upon a licensee that has violated the obscenity statute. 

any "unfair methods of competition" and "unfair or deccptive acts 0: practices," in or 
affecting commerce. 

4. ATdkT's DISSEMINATIOK OF PER SE OBSCENE MAI'ERIAL IS 
CONTRARY TO THE PUBLIC INTEREST. THE APPLICATIONS MUST BE 
DENIED. 

(8) 18 U.S.C. 5 1470: In the event'that tl:e Acts surrounding certain reports" 

(10) 47 U.S.C. 8 312: This saction provides fo; administrative sanctions. The 

(11) 47 U.S.C. 5 503: The Commission may exact a forfeiture or other sanction 

(12) 15 U.S.C. 5 4 5  This basic consumer protection statute declares as unlawful 

As more fully discussed below, conduct of AT&T in  the operation of cable 
TV has been so notonouslg, that based upon this conduct alone, federal law and FCC 
policy require that the Commission deny the Applicants' current requests for transfer. 
The public interest, convenience and neessity mandate denial. 

For the reasons E t  forth in this Ex Parte Petition, the Applications should be 
denied, because 

mSee SEC No Achon LettZrpursuont to Rule 14a-8, datcd Fcbwry  21, 2001. Rc AT&T Corp.. 2001 SEC 
M&.&i LEXIS 240, rnvoivmg a proposal by a coup of AT&T Shareholden reque&.g that AT&T 
pepsc arepcrt rebilewing AT&T's policies for mvolvcmcnt in thc pornography h&try and an assessment 
of thE Wtid fm-ial, le& end public relations liabilities. By latter dated February 16. 2001, 
Skx- equcssrd concern with respect ~ the hility of children to access ATBrT's pomographc 
p-c .m &e w& b? the fp~sJJd d e p d a  w b d a  the Hot Network claimed to have in 

City &ere &E Llw, W a w d  w-ns y a r k  wit*. la mqcme ts view who was a cable 
subscrrher 

"As  h n e d c r  d e s c n k d  AS&Ta u;ndud viotacs X C  PooSy ud fdd md s!ak law. 

pi= w= *xfy b. t n n  h+mnt mimg k4 ic k .wr Hkl tk '&guar&" €ailed utterly III Iowa 
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(1) AT&T has demonstrated that it lacks thz basic character qualificatioils 
required of an FCC Licensee, based upon i b  past conduct. The corporate decision of 
AT&T to eugage in certain past conduct is now a matter of public record, and has szrious 
implications with respect to its ability to transfer any FCC licenses it may hold, which 
cannot be "cured." The filing of tbe Applications affimatively opens up a review of thz 
'basis character qualifications" of ATRtT. This  Commission must review and make a 
dderrnination on this issuz. If the past conduct of AT&T demonstrates it lacks the 
rquisite basic character qualificatiom, t k  Apphcalinns must be denied. 

(2) The granting ofthe Applications is sm&ary to the public interest 

(3) Wtb respect to h e  public interest Qe granting oftbe Applications would 
create harm. 

(4) With respzct to the public intzresf the granting of the applications would 
make worse an already harmful situation. 

( 5 )  AT&T's \wonghI business decisions have negative consequences, and affect 
in particular the maimer in which their Applications must be analyzed. Denial of the 
Applications has both specific and general deterrence value with respect to the cable 
industq and violations of FCC policy and federal law. Granting the Application is 
c 0 n h - y  to the public interest, because it would insulate corporate business from the 
consequences of w o n g h l  decisions and would reward corporate greed. Denial of the 
Applications will help restore public confidence in thz integrity of Government, by 
mcouraging and promoting the value of corporate integrity. 

The Commission must designate the above-captioned proweding for hearing 
upon at least the following issues: 

(1) To determine wkther  AT&T andor its subsidiaries, employees or agents 
exhibited per se obscene programming, in violation of federal or state law. 

(2) To determine whether AT&T andior its subsidiaries, employees or agents 
engaged in unfair trade practices by exhibiting per se obscene programming, in violation 
of federal or state law 

(3) In light ofthe facts and circumstances adduced pursuant to issues (1) and (2) 
above, whether AT&T and/or its subsidiaries possess the requisite character 
qualifications to be permitted to transfer control of their cable television system and 
d a t e d  licenses and radio stations; and 

(4) In light of the facts and circumstances adduced pursuant to issues (I), (Z), and 
(3) ahre, &elher the p&k interest conwience  and necessity would be served k? a 
graIltd&&s4&m. 



CONCLUSION OF LAW 

would say that ATT&T, has been and is now dealing exchrsivr[v in matters whzch are per 
se obsrere, their FCC Licenses to do so cannot be transferred, but must be revoked. This 
is because such bus;nsss practices are unlawful as a mater of Imu and nor as a question 
of fact. The moral and legal obligation of the Commission, clli n governmsntd body 
implementing the policy of the Bush Preside#tcy. requires that AT&T's FCC Licenses be 
revoked. 

Where, as hzrz, reasouable minds would not differ and all reasonable persons 

WHERFZOW James .I. Clancy urges that the Applicaticms BE DENIED, 
DISMISSEO OR DESIGNATED FOR HE.4RING upon the issues framed above and/or 
other appropriate hearing issues, and that AT&T BE DIRECTED TO SHOW CAUSE 
why their FCC Licenses should not be REVOKED, at a hearing to be held at a time and 
location to be specified upon the issues framed above andior other appropriate hearing 
issues. 

Dated: November 3; 2002 
pespecfuxsubmit ted ,  
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This Agreement $ E  entered into by the Federal Communicaticna 
Comission (the "Commiskian"l and t.he Peuartment of Just.& lt.hP 

This Memorandum o f  Underetanding also rccognizss that the 
Departmcnt of Justice has authority and responsibility KOr the 
c r i a i r i a l  pruscuuLlutr or obscenity and indecency vlolations 02 the 
federal  statutes rcfcrred to  above and that bhc Fed cFal 

~- 
telephone COM 

Recognizing that legal, technical, arid i n v a u l i y d + l V r  IrXputLlrr 
and experience exists  vithin each agency which is valuable far 
rendering advice and goldanco to the- other in thesg cqfie6, chis 
Memorandum of Undcrotandinq S Q ~ V O D  t o  fwziiitilta rush anforccmcnt 
eeforth by referring and sharinq inrornatien on complalntf ana 
Cases to ea& other and assistlnq in their resolution. In thrr 
regard, "complaints" shall include factual and lrrqal oblactions and 
rcsuests f o r  enforc&ent or investiaation submitted by Drivate 
citizen8 and business entities and also includes investigative and 
rosecutive filings, to the extent Such filincis are ne t 

{onfidehtial, submitted by l u v  enforcement nnd qov4rnmental 
agencies t o r  review as to criminal, civil, or adainlotratlve action 
bv either or both the Comission and tho-Department. 

Communicatlons Commiss~on has authority and responsibility for 
adniniatrativa dnd c i v i l  cnEorccncnt and regulation pursuant t o  
!-tiow and related - e t a t u t a s ,  rulcs, and regulations. Such 
hdcpendent and con current i u r &  'sdiction or oviuea ' a wre effective 
enforcement of redaral law as w e l l  as provider an opportunity f o r  
the oartles to coordinate or assist each other i n  6UCh enforcetwnC . .  L L _ -  

TIYltl Agrccmnt seeks to emavrage and improve the exerCl6e 01 2016 
j u r i d i c t i o n  by em commission and the oeparqent. 
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11. 7ROCEERING C O N P L A I m  

( A )  rdble. Sunscript ion T e l e v i s i o &  and Ra&:-o-:qmmon Carrier 
I n w l W  

I f  a complaint i s  f i 1 . d  w i t h  elthcr t.hc Cornmiscion or t h e  
Department which alleges fhe k a n s m i t t a l  of obeacnn prryri.mminy by 
a cable or s u b s c r i p t i o n  television system ( i nc lud ing  by s a t e l l i t e  
and microwave) or obscene or indecent  programming by a radio commn 
earrier f a c i I . i t ) . ,  thc Coramiccion rrd thP 7epartment shall proceed 
as fwllovs: 

(I) Whcn t h a  Cornmissinn r ece ives  such a complaint,  it s h a l l  
f i r c t  review the c4hpla lnr .  nll complaints  t h a t  involve  
p o t e n t h l l y  obccent? m a t e r i a l  shall be forwarded t o  t h e  Department's 
Chi ld  L r p l o j , t a t i o n  and Obscenity Sect ion  (formerly t h e  Har iona l  
ObCcenlry Enforcement U n i t ) ,  uhich will proccm the complainl  i n  
accardancc wi th  its own rules, polici ,es.  end prqoaduren. I n  
addLtion, all complaint8 involv ing  t r ansmis s ions  i n  a non- 
subucription, non-scrambled i n o d e  using any r a d i o  c,onmDn carrier 
f b i . i l i t y  shall be forwarded t o  t h e  Department i f  t h e  complaint  
i n c l u d e s  p o t e n t i a l l y  indecent  m a t e r i a l .  The C o n s i s s ~ o n  may notify 
the charg ing  p a r r y  Chat iC nab ierwardcd t h e  ?omplaint to t h e  
Dcpartmant. 

12) w l i r r !  t h e  nepartmcnt roceivcc cnch a complaint.. e i t h e r  
o v i g i n a l l y  ot on referral from the Commissic,n, i t ' v i l l  process the 
complaint i n  accordance w i t h  it5 rules, policies, and procedures. 
Upon rcqurat ,  the CommiccLan shall prov iae  advice  and guiUnnCe to 
tha Departrnant during any i n v e s t i g a t i o n  o r  p r o s e c u t h i  which 
r n s u l t r  from ::View of such complaint .  I n  a d d i t i o n ,  t hQ  Departmcnt 
wiil 6 . n n  nnni-annual reports to tho Commission concerning t h o  
t ece in+ .  and d i s p o s i t i o n  of such complaints .  l'nczc rep0rr.s W i l l  
a160 i:ote the status of all pending prosecut ions  FPgardir9 such 
conp la i? t s  and canes. 

( 8 )  and Television RroadcsstComgJa in tp  

If a complaint is filad with either t h e  Cc?ma;ssi.m Or the 
Dcparcment w n i . c h  alleges the t r a n m t i t t a l  nf rlhfceno or indecent  
proqramming by a radio or t e l e v i s i o n  broadcast. lizoncoe, t h e  
Cm?mlStiiOn ani  rile Dcpartmene c h a l l  procsod a5 in1 lous. 

j l )  When t h e  Dcpnrtncnt r o e e i v a s  such a cnnplainc,.  IC Gh4)l 
first rcview t h e  complaint.  h l l  conplainrs that involve 
pntrntiatly indeccnt  or ob.stcne m d t e r i a l  s h a l l  bo torwardud to Llle 
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(!ommission. which w i l l  procccr. thc complaint in accordance w i t t ?  i t s  
own r i l l e s ,  polici .es ,  and procedures. The Department may notify 
t h e  eharqinq party that it has forwarded the complaint to the 
commresion. 

Hccognizinq thoL aucti complaints may involve violations of 10 
U . S . C .  5 1 4 6 4 ,  the Department c h a l l  evaluate such complaintv for 
PosSiBle prosemtiom. in 'che event +he ~epar~mor~t .  astarminca' thst 
an i n v e s t l q a t i m  should be commenced, or that a proaccution w i l l  
nor. Occur or ahould be declined, thc Dopartment will ntrtiEy thc; 
Cor'-i6sion of thst determination. Upon rcquckt ,  t.ha Camaircion 
rtrdll provide advice and guidance to the Depatthept during any 
inwertiqation or prosecution Which is commenced by the Department. 

(2) When the Commission reccives such a conplahL, e . i the i -  
originally or on referral from the Department. it will praceer. the 
conplaint in accordance with its rules, policies, and pracedcrcs. 
upon requatil ,  t h e  Department shall provide advice and guidance to 
the Commission during any investiqetion ar adninirtrptive or civi'l 
action which results from its review of G U G ~ I  complaint. Ln 
addition, the Commission w i l l  send semi-annual rqportc to cnc 
Department concerning the reccipt snd dieposition of S I i C h  
complaints. ThPse reports w i l l  also note tho f i t a t u s  o€ all wnding 
administrative o t  civil a c t i o n c  ragarcliriy cuch complaint.? ;ind 
cases.  As an additional measure, the Commisrioq may re fe r  a 
particular complaint to the Department, vhich shall also rval lraca 
such a complaint Lor posoiblc pr~~ccution. 

CCi Uial-A-Porn Compla&Q 

I f  a complaint is f i l e d  uiLh either the  Comjssion~ or thc  
Department which allegcc the transmittal  of obscene or indecent 
material  by telephone for commercial purposes, tho Connisslon and 
the Oepartment shall p r m e e d  as follows: 

(1) When thQ cornmiscion receives such a complaint., it will 
process the complaint in accordance with it3 rules, policies, and 
pt~0CCaUreS. upon r e q u e s t ,  the DcporCmaiiI shi l l  1 prov+ds advice and 
qUldancQ to the Commission during j . t s  investigation and/or 
adjudication of such complalht3 and cases.  Tn addition, th,e 
Commiacion w i l l  regularly send copics of all Euch conplaint= tn *.he 
Department, aB vel1 a6 scmi-annria1 reportr concerning t h e  receipt  
and djsposltion of ell dial-a-porn compla int s  and eaeea. These 
r@portq vi11 n l s n  m t n  +he status of all such pending 
invc5tiqotionn and cescc,.  

(2) When the Department receives such J complaint, it W i l l  
p 0 C C S S  thc complaint in accordalbx with i t a  rulcs, policies, 
procedures. upon requesc, the commir,:;iun s h a l l  provide advice rind 
yuidancp.  to the Department dtlrjnq i t s  investigation and/or 



a d ~ u d l c a t i o n  of such complaints  and cases. In addiLivi i ,  the 
Dcpaftment w i l l  send semi-annual r epo r t s  to the COQPIISBLO~ 
concerning the receipt and di f ipat i t ion  o f  a11 dial-a-porn 
complaints ana cases. T ~ L U ~ U  repnrt.rr will slco note the st?bir-- .  
of a l l  such pendlnq i n v e s t i g a t i o n s  and cases. 

In seeKing to encnuragc  and f a c i l i t a t e  tho cnrorcemenr Of the 
law in these cares, the parties recognize  t h a t  a c c i s j o m  by e i t h e r  
or both agencies  t o  take or withhold action are noc. cccept Uy 
opera t ion  of l av ,  binding on or intended t o  rest-tict a c t i o n  by t h e  
other agency. 

In  the event  the Commission and/or thc Department determine. 
t o  commence an i n v e s t i q a t i o n  o r  i n s t i t u t c  adininis t . ra t iv4 Or 
judicial procenaings,  the partias rccQgniec that cuoh a c t i n n s  arc 
lndcp8ndQnt and concurren t  and the tact one party may decidc to 
take ,  decline, or withdraw from any such ac t ion  s h a l l  not  interfere 
w i t h  or prevenr thc d Q G i h i D n  of the other t.0 proceed in tho manner 
i t  determines is in rhQ best i n t e r e s t  of its law onfoFcement goals, 
o b l i g a t i o n s ,  and r e s p o n s i b i l i t i e r .  

(E l  Orher Cornu laints and Cases 

In fu r the rance  of the purposes of tnis  Agreement, t h e  
Commission and the w p a r c a e n t  may ayrew i n  thc futurp to add o t h e r  
catcgoriefi of o b s c e n i t y  o r  indecency Complaint6 and caatb, not 
Specifically listed above, t o  t h i s  ncmorandum o f  qndorr tanding .  

111. FMRLlfNIITXOtl IJAIBON 

To provide far more e f f c c t i v o  exchanqe 01 complete inrormacion 
so that both agancicsw r e ~ ~ ~ r c e t j  will be u t i l i z e d  t o  t h e  maximum 
effectiveness t o  acrve tna p u b l i c  interest i n  tnis area, each 
agency uiLL designate Iluraon officer tu SCI'VC as the  p r i m a r y  
source  of o o n t a c t .  Tnese liaison officers will be rprponS~ble for 
informing each other of propored proceedings and in tornal  
anvelapmentr i n  areas of j o i n t  L ~ O D C C F ~ ,  t.a t h e  ext.+nt that such 
information i s  n o t  pri.vilogod. Addi t iona l ly ,  t h e  p a r t i e n  s h a l l  
CondUCC W w i e w s  uf the imp)cmentation of this Aqr@OWnt t o  a s s u r e  
PL-DPCF effccturtion. 

A 



-li SECTIONS FOR 1 J A I  SON OFFICERS 

Chi ld  Expiaitdtion and Ofrice of the q e r a l  Counsel 
Obeccnity Section Fnrlarnl comnonieations Commission 
Department of Justice 1919 n s t r e e t ,  N . W . ,  Room 614 
criminal D b k s i o n ,  Room 2216 Washington, D.C.  20554 
l a t h  L NmrtLturLon Avo., H . W .  Phone: 202-632-7020 
Washinqw.  D.C. 20530 FAX: 202-632-0149 
Phone: 202-5L4-5180 
FAX: 202-914-1791 

Thls agrrrrrtlnt bdcomu etfectlva immcdlmtely upon siqnmt.~lrn 
or both part ies .  Thie a p e a n e n t  may be modified With the mutual 
consent or both p a r t i e s .  and may be terminated by either party upon 
nine ty  ( 9 0 )  days advance wqittcn notice. 

APPROVED AND ACCEPTED FOR THE APPROVED AND ACCEPTED FOR THE 
8 COKHISSION DEPARTMqNT OF JVSTICE 

.. 

Ass i s tant  Attorney General 

U.S. Departmqnt of JustLce 

General Counsel 
Fcaeral Communicationa comniasion Crlminal  D i v h i o n  


